Torts Outline Spring 2005
I. Introduction
A. Responsibility to others – Law of Harm
B. 3 Categories
i. Intentional – rule-based, fault tort
ii. Negligence –accidental, fault tort, about changing conduct
iii. No Fault – Strict liability (products liability)

C. Stone v. Bolton, King’s Bench, 1950
i. Cricket ball goes over fence, hits woman; no prev. injuries
ii. Negligence v. Strict liability standard
1. strict liability – bx ok, but have to compensate (OBLIGATION)

2. negligence – should have changed behavior  (DUTY)
iii. Reasonable foreseeability test (that could leave park – not that could hit someone)

1. have to compensate if reasonably foreseeable
2. incentives – want people to take reasonable care
3. D has duty to prevent
D. Bolton v. Stone, House of Lords, 1951
i. Lord Reid 

1. cannot create substantial risk

2. reasonable man standard

ii. Lord Radcliffe

1. not what is fair – what is culpable; risk so small – no duty to guard against
2. only breached duty if did not take reasonable care

3. do not want to over-deter
a. person in best position to avoid the risk 
II. Intentional Torts

	Tort
	Act
	Intent
	Harm
	Defenses



	In General
	
	Substantial certainty that the act (contact, confinement) will result suffices to demonstrate intent (Garrat); substantial certainty difference between general and specific intent
	1) Physical Harm is never necessary

2) The tortfeasor is always liable for all resulting direct harms regardless of foreseeability
	1) Consent is always a defense


A. Introduction; Physical Harms

a. Requirements

i. Intent and Injury (sometimes)

b. Elements – Act, Intent, Cause, Harm

c. Types

i. Battery –

ii. Assault

iii. Trespass

iv. False Imprisonment

v. Intentional Infliction of Emotional Distress

d. Battery (technical tort – don’t always have harm)
	Tort
	Act
	Intent
	Harm
	Defenses



	Battery
	1) Voluntary Act (not unconscious)
2) Contact must be physical contact.  May be w/ personal objects

3) Contact must be impermissible (‘unlawful’-Vosburg)

4) P does not have to be aware of touching at time it occurs
	1) Intent to make contact (Vosburg)

2) In circumstances involving direct force, intent can be transferred (Talmage)
	1) The touching or invasion – not necessarily physical

2) Cause – may directly or indirectly result in injury
	1) Consent

2) Necessity & Emergency

3) Self Defense

4) Defense of Property (must be proportional


i. Vosburg v. Putney, Wis., 1891
1. boy taps other boy, causes infection, loses leg

2. D’s argument – no intent to harm

3. but enough intent – other boy did not permit action (classroom rules)

a. if intended act is unlawful, intent to commit act is unlawful  - had intent to touch him, against rules
4. liable for all results from wrongful act, even if not foreseeable

5. intent to contact, tech. tort – do not need intent to harm
ii. White v. University of Idaho, Idaho, 1990
1. piano teacher touches girl on back, nerve damage, loses rib
2. liability for un-permitted touching – have to invite touch
a. in current practice – use common sense
b. does not matter whether know contact is unpermitted – does not need to be offensive intent
iii. Restatement § 1 of Torts – Intent   (DON”T USE)
1. Person intentionally causes harm if the person brings about that harm either purposefully or knowingly.
a. (1) Purpose – acts w/the desire to bring about that harm
b. (2) Knowledge – engaged in action knowing that harm is substantially certain to occur.
iv. Garratt v. Dailey, Wash., 1955
1. boy pulls out chair from old woman

2. knew she would fall as a result ( liability

e. Transferred Intent

i. Talmage v. Smith, Mich., 1894
1. threw stick at P’s companions, hit P in eye
2. intention to hit someone, unwarranted injury on someone ( substantial intent is transferred
3. committed diff. tort against P1 (assault), intent is transferred to P2 for battery
f. Trespass On Land

	TORT
Trespass to Real Property
	ACT
1) Unpermitted entry and/or use of property
	INTENT
1) Intent to enter property.

2) Mistake of ownership is not a defense
	HARM
1) Contact w/ land.
	DEFENSE
1) Consent

2) Necessity (qualified privilege) – Vincent, Ploof

3) Where mistake of ownership results in improvements of the property, damages may be mitigated, but THIS IS STILL NOT A DEFENSE


i. Dougherty v. Stepp, N.C., 1835
1. D surveyed part of P’s land – walked on it, didn’t cut any trees or bushes
2. do not need injury for trespass

3. no defense of mistake for trespass
4. people’s right to property more important than person’s right to their person
5. only need intent to contact other person’s land
g. Trespass to Chattels
i. CompuServe, Inc. v. Cyber Promotions, Inc., Ohio, 1997
1. spam on computers not allowed

2. interferes with functioning of system

ii. Intel Corp. v. Hamidi, Cal., 2003
1. fired employee then sends ~200,000 emails
2. trespass to chattel – have to show harm to chattel/prop.
a. Restatement § 218 – damage, deprive of use
b. Internet not real property – so not trespass
c. Hurting “purpose” not actual harm – Albert HYPO
h. Defense
i. Consent

1. Mohr v. Williams, Minn., 1905
a. Operates on l. ear when supposed to operate on r. – saw problem - says lost some hearing in l. 
b. Consent in law v. consent in fact
c. implied consent in emergency – would have said yes if could
d. Restatement – intent to be harmful or offensive? –no
e. Battery – if no harm, tech. tort, nominal damages
f. Kennedy v. Parrott – consent form covers what is found during “course of operation” in area of oper.
2. O’Brien v. Cunard Steamship Co., Mass., 1891
a. Held out harm for immunization, but said no
b. Consent in fact – can give consent by actions
i. What reasonable people infer by action

3. Hudson v. Craft, Cal., 1949
a. Boxer consents, sues unlicensed promoter for injury

b. In pare delicto – each may hold other liable, but P part of protected class (combatants)

c. Restatement – if fight, then consent – if equals

d. Legislation controls

e. Volenti non fit injuria – volunteer suffers no wrong – not applicable

4. Barton v. Bee Line, Inc., NY App. Div., 1933
a. Statutory rape – but consented
b. Policy argument – bright line rule, her maturity
5. Athletic Injury Cases

a. Hackbart v. Cincinnati Bengals, Inc., 10th Cir. 1979 (note case)

i. professional athletics - football

ii. not allow players to have free reign as to actions –no intentional torts

b.  Nabozny v. Barnhill, Ill. App., 1975
i. need deliberate act or reckless disregard for safety (high school athletics)
ii. Insanity (Excuse)

1. McGuire v. Almy, Mass., 1937
a. Mentally impaired – injures her own nurse intent’ly
b. Defense – couldn’t form requisite intent, 
c. Similar to strict liability – nurse did not consent
iii. Self Defense (Justification)

1. Courvoisier v. Raymond, Colo., 1896
a. Deliberately shot officer, thinking it was a robber
b. Roman Law – right to self defense, if injury innocent ( have to pay
c. Have a right to self defense defense – jury question
iv. Defense of Property
1. Bird v. Holbrook, C.P., 1825 (England)
a. Protecting tulip garden  w/spring gun – P injured while trying to capture peacock
b. Best – need notice, otherwise inhumane
c. Burrough – cannot do indirectly what cannot do directly (Restatement 2nd § 85), not protecting prop. trying to catch robber
i. (legislation against after act occurred)

d. Posner – maximize joint interest – minimize loss

2. Katko v. Briney, Iowa, 1971
a. Shotgun trap to protect “antique” jars, P shot in legs

b. Have to first request that intruder leave, only if they attack can you use reasonable force

i. Burrough’s principle – if disproportionate – defense of property not a defense

v. Recapture of Chattels
1. Kirby v. Foster, R.I., 1891
a. Employer docks P’s pay, P gives voluntarily but not P’s fault, P wrestles to get money back

b. self-help not allowed when somebody who has received the property received it w/a good faith claim of right

i. no right of pursuit, right of defense not redress

2. Restatement §101 – recapture allowed when person wrongfully obtained poss’n of chattel by force, fraud, or w/o claim of right

vi. Necessity

1. Ploof v. Putnam, Vt., 1908 
a. Moored boat to dock, D unmoored, boat destroyed
b. Fact that they were trespassing does not give D right to place in dangerous situation
c. Necessity justifies entry upon land (preservation of human life especially)
d. Mouse’s case – casket – can sacrifice personal property to save human lives
2. Vincent v. Lake Erie Transp. Co., Minn., 1910
a. Boat moored, damages dock, used dock ropes
b. Necessity – privileged to stay b/c of storm

c. Ordinary rules suspended by forces beyond human control

d. Owe damages for cost of dock even though not neg.

e.  Dissent - Assumption of risk by dock owner – not owe compensation

3. Major of New York v. Lord
a. major didn’t act – city burned down

b. injuring private property for public necessity/safety
i. good and complete defense

4. Trolley Problem
a. Brakes fail – turn off to save 5 lives, kill 1
b. Never have privilege to take a life – can’t measure value
B. Emotional and Dignitary Harms
TORT

ACT

INTENT
     HARM

DEFENSE
	Assault
	1) Looks like a battery in progress

2) Words alone are not enough (Brooker)

3) Words can negate the act if they are inconsistent w/ the action or if they create an unrealizable condition – Tuberville
	1) To cause contact or to cause apprehension of such contact – I de S

2) In circumstances involving direct force, intent can be transferred

3) Intent to cause harm
	1) Apprehension


	1) Consent


a. Assault

i. I. de S. and Wife v. W. de S., Assizes, 1328
1. D tried to get in to inn, stuck hatchet next to wife’s head when stuck it out of window

2. dignitary harm – assault, person was invaded

ii. Tuberville v. Savage, K.B. 1669
1. D touches sword – “if it were not assize time I would not take such language from you”

2. need intention + act

3. no intent to battery here

iii. Allen v. Hannaford, Wash., 1926
1. D had lien on P’s furniture – P threatened to shot, had unloaded gun

2. impossibility defense doesn’t work

a. matters what P perceives not what actual threat is
b. do not have to fear – threat

b. Offensive Battery

i. Alcorn v. Mitchell, Ill., 1872
1. D spits in P’s face in court after losing
2. dignitary interest – need apprehension

3. sufficient contact? yes

c. False Imprisonment
TORT


ACT

INTENT

HARM
DEFENSE
	False Imprisonment
	1) Total confinement, not simply mere loss of freedom – Whittaker

2) No reasonable way out – Bird, Griffin
	1) Must be intention to confine or knowledge w/ substantial certainty that the act will result in confinement
	1) Victim must appreciate that s/he is being subjected to restraint.  This requirement will be relaxed if there is actual physical harm
	1) Consent to confinement

2) Necessity

3) Privilege: citizen arrest w/ reasonable grounds & probable cause


i. Intro

1. If P aware of confinement ( false imprisonment

2. Question of fact – need reasonable egress

3. Need apprehension of being imprisoned

ii. Bird v. Jones, K.B. 1845
1. D improperly closed part of highway, P wanted to go by, forcibly detained
2. imprisonment – anytime restrain someone by force

iii. Whittaker v. Sandford, Me., 1912 (?)
1. “imprisoned on yacht” – not kept in close confinement, but could not do as she pleased

iv. Restatement 36 comment b

1. question for jury what exactly is confinement in large area

      v.   Restatement 35 – must intent to confine

v. Coblyn v. Kennedy’s, Inc., Mass., 1971
1. store employee accused 70 yr. old man of stealing – detains

a. P has a heart attack

2. statute – store employee can detain if reasonably think stealing

3. not reasonable to think here – not detained in a reasonable manner and had no means of leaving

d. Intentional Infliction of Emotional Distress
	Tort
	Act
	Intent
	Harm
	Defenses

	Intentional Infliction of Emotional Distress

(only used when there is no other redress)
	1) Act must be extreme & outrageous

2) Older cases will require likelihood that act will cause physical harm as a result of emotional harm
	1) Calculation to cause severe emotional harm

2) Recklessness usually suffices to demonstrate calculation to cause emotional harm
	1) Must be demonstrable harm
	1) Consent


i. Wilkinson v. Downtown, Q.B., 1897
1. practical joke – D told P husband was in accident
a. P suffered permanent physical consequences

2. malicious in law

3. too remote a consequence? No

ii. Restatement 2nd - § 46 – Outrageous conduct causing severe emotional distress

1. intentionally or recklessly causes
2. liable to any family members or 3rd persons present if causes stress or bodily harm
3. has to be extreme and outrageous – comment d
III. Strict Liability and Negligence: Historic and Analytic Foundations
A. Early Cases, Forms of Action

a. The Formative Cases

i. The Thorns Case, Year Book Mich., 1466
1. D cut thorns on bush, fell on P’s property, D went to get
a. Trampled on neighbor’s crop; thorns valuable
2. was falling of thorns trespass?

3. accident has to be totally inevitable
4. strict liability unless D pleads and proves did everything in power and it happened anyway

ii. Tithe Case, Y.B., 1506
1. D put tithe corn in P’s barn – perished

2. at this time – 3 defense

a. for the commonwealth

b. permission

c. condition recognized by law

3. could have remedied – if stolen brought action against 3rd party

iii. Weaver v. Ward, K.B., 1616
1. D shoots P during training exercise

2. cause main concept – not fault (even if didn’t have intent, still shot)

a. need intervening cause

iv. Smith v. Stone, K.B. 1647
1. “carried onto their property” – valid defense for trespass – not his act

v. Gilbert v. Stone, K.B., 1647
1. threatened by 12 men if not steal – still stole

2. his act – had a choice

vi. Gibbons v. Pepper, K.B., 1695
1. horse bolted, carried D, injured P

2. not accepted as inevitable accident – horse was cause

vii. Millen v. Fandrye, 1626

1. Dog chasing P’s sheep off D’s land, dog mauls sheep

2. D says used best efforts, and had privilege to chase them off b/c on his property

b. Forms of Action

	Trespass
	PLAINTIFF
You (hit) me directly & forcibly or unlawfully
	DEFENDANT
I did all I could

Act of God/Act of (: inevitable accident

later: I was not at fault, I didn’t intend to hit ( and I didn’t do it negligently (expansion)

	Case
	You (knocked a log on the road) intentionally or negligently


	denial




i. History

1. need intentional trespass

a. Vincent – unintentional; strict liability for privilege – pay for damage

ii. for case – can have indirect injury, have to prove negligence

iii. Williams v. Holland, C.P., 1833
1. can sue in case regardless if immediate or consequential harm

a. as long as harm result of D’s negligence

b. not strict liability for harm – had to show D’s fault

iv. Scott v. Shepherd, K.B. 1773 (Squib Case)

1. D throws firecracker into fair, lands beside Yates, Yates throws, then Ryal throws, P is injured

2. indirect harm – bring in case

3. Nares – trespass – illegal to throw squib, stat. nuisance

4. Blackstone – intervening actors

5. DeGrey – presume directness from fact that unlawful

B. Strict Liability and Negligence: Last Half of 19th Cent.

a. Brown v. Kendall, Mass., 1850
i. Breaking up dog fight, D hits P with stick in eye
ii. P has to show unlawful intention or D at fault
1. if injury unavoidable, no liability
iii. forms of action not applicable, procedural not substantive law

iv. D can show using ordinary care – care which prudent men use
1. background: courts didn’t want industries liable
b. Fletcher v. Rylands, Ex., 1865
i. Reservoir floods P’s land, D didn’t know coal in subsoil gone
1. D hired negligent engineers

ii. Principle normally not responsible for neg. of agents (employer responsible for eng. Of employees)

iii. Bramwell – dissent

1. trespass (nuisance) like throwing water on land

2. ignorance no defense

iv. Martin – no trespass, bad things happen, not neighbor’s insurer

c. Fletcher v. Rylands, Ex., 1866
i. Blackburn – strict liability, brought something on land that could (and did) cause mischief

1. P did not assume risk

ii. Rule – if likely to be harmful and escapes ( liable

d. Rylands v. Fletcher, House of Lords, 1868
i. Cairns – retain old ways in face of industrialization

1.  D liable even if natural act, if D is negligent

ii. Cranworth – same as Blackburn

e. Rickards v. Lothian, A.C., 1913
i. Unknown person overflowed sink on D’s property – ruined P’s goods

ii. Natural – ordinary course of things, not unreasonable
f. Brown v. Collins, N.H., 1873
i. D’s horses hit and damaged post – D using ordinary care
ii. Rylands against progress – should be broader if going to use strict liability

iii. D not liable

g. Losee v. Buchanan, NY, 1873
i. D’s boiler exploded fell on P’s land, D using due care

ii. Nuisance between neighbors is reciprocal

h. Powell v. Fall, Q.B., 1880
i. P’s farm injured by sparks from fire of D’s engine

ii. Statute preserves common law right

1. no nuisance from engine
2. if use dangerous machine – cause harm – pay damages

i. Holmes, The Common Law, 1881

i. Neg. v. strict liability

ii. Fault theory – deterrence and penalty

iii. No logical distinction btwn. direct and indirect action

iv. Public benefits from activity, arbitrary liability chills activity
IV. The Negligence Issue
a. Intro
i. Tort law – perspective of reasonable person not actor
ii. D exposed P to unreasonable risk of harm
iii. Duty is usually a conclusion – 
iv. Cause in fact – did D’s action cause P’s harm
v. Cause in law (proximate cause) – D’s negligence is responsible cause
vi. Must be real damage – no “technical” negligence tort
	Elements
1) Duty:           Did ( owe ( a duty to conform his/her conduct to a standard necessary to avoid an                           

                         unreasonable risk of harm to others (duty of care)

2) Breach:        Did (’s conduct fall below the reasonable standard of care – was there a breach of the duty

3) Causation:   Was (’s failure to meet the applicable standard of care causally connected to the (’s harm

                         1) Cause in Fact and 2) Proximate Cause

4) Damages:    Did the ( suffer harm.




B. Reasonable Person
a. Vaughan v. Menlove, C.P., 1837
i. Hay stack, knowledge that might burn; combusted, burnt P’s house
ii. Strict liability v. negligence (duty of due care)
iii. Enjoy property – not injure others, 
iv. Bailments – only owe duty when get benefit from other party
b. Holmes, the Common Law

i. What people have a right to expect – want an objective standard
ii. Blameworthiness as tied to liability – subjective standard
iii. Objective standard linked to person’s mental state – tailored standard of care
c. Roberts v. Ring, Minn., 1919
i. 77 yr old hit 7 yr old w/car, sight and hearing problems, boy ran out into str.

ii. Boy not held to same standard of care – same standard as other 7 yr olds 

iii. Take into account age and physical infirmities of D

d. Daniels v. Evans, N.H., 1966
i. P killed on his motorcycle, accident w/D’s car
ii. Value compensation to victim over blameworthiness?

iii. Minor held to adult standard of care – reliance by others

e. Breunig v. American Family Insurance Co., Wis., 1970
i. D’s car veers into P’s – D was hearing voices

ii. In and out of delusions – no warning would have delusion while driving

iii. Jury question – whether she had notice?

f. Fletcher v. City of Aberdeen, Wash, 1959
i. blind person walked into construction site – barriers not put back

ii. heightened duty of care for city to look out for those w/disabilities
C. Calculus of Risk
a. Blyth v. Birmingham Water Works, Ex., 1856
i. D didn’t remove ice from top of plug, water leaked into P’s house
ii. not negligent – weather not foreseeable, reasonable person would have done the same thing; P just as able to remove ice
iii. gross v. mere negligence
b. Eckert v. Long Island R.R., NY, 1871
i. P saved child from D’s speeding train, hit by part of train, dies

ii. Negligence: omission wrongful in itself, fail to do something reasonable man would have

iii. Extent of the risk: value of child’s life v. risk; not unreasonable risk – life of child very valuable

iv. a rescuer is not contributorily negligent unless the rescuer is reckless

c. Terry, Negligence
i. For conduct to be negligent – risk must be unreasonably great

1. due care is reasonable conduct

ii. Test looks at:

1. magnitude of risk

2. value of saved (varies as product of utility and necessity)

3. value of collateral

4. utility of risk
5. necessity of risk

d. Seavey, Negligence – Subjective or Objective
i. Can’t use formula to balance interests
e. Cooley v. Public Service Co., N.S., 1940
i. Elec. wires fall on phone wires, make loud noise, hurt ears of person on phone

ii. Cost of prevention v. cost of accident

1. lesser cost to person on phone than person on street

2. negligence rule inefficient – but this is what we have

a. activity levels not part of negligence (amount you drive, etc.) – use legislation or strict liability

f. United States v. Carroll Towing Co., 2nd Cir., 1947  (HAND)
i. Towing barge, broke away, hit other boats, bargee not aboard
ii. Admiralty law always had comparative negligence

iii. Liability if the burden (cost of prevention) is less than the probability of the accident times the injury; B < PL
1. not add much to analysis – similar to reasonable person

iv. bargee neg. – reasonable person stay aboard

g. Posner – Hand Formula

i. Only applies is loss is replaceable real property

ii. When cost of accidents < cost of prevention – rational profit-maximizing enterprise will pay cost of accident – tort judgment

1. B < PL, B=burden, P = probability, L=injury
iii. Overall value maximizing for society; not waste resources, time on legislation/rule – won’t change anything

iv. Efficiency – cost/benefit rule

h. Epstein – Strict liability

i. Forces efficiency – D and P (if have contributory negligence) forced to take more care

ii. If not have contributory neg. – negligence rule is more efficient

1. P forced to take care, assume D is not taking care

i. Andrews v. United F, 9th Cir., 1994
i. Briefcase fell from overhead, injured P

ii. P says foreseeable, announcement not enough

iii. Ct. overrules summary judgment – question goes to jury
D. Custom

a. Intro
i. Help decide what is reasonable/unreasonable risk
ii. D argues compliance; P argues that fell below industry standard
iii. Flaw – industry sets custom; self-interested;
b. Titus v. Bradford, B & K.R. Co., Pa., 1890

i. Round bottom car came lose, killed P who worked on RR
ii. D - Custom – what ordinarily prudent person does in this situation
1. P accepted inherent riskiness, consented
iii. Court says custom always the standard of care – not true
c. Mayhew v. Sullivan Mining Co.,  Me., 1884
i. Tracing veins of ore, using bucket for coal, there was a ladder hole behind the bucket, there was no light, no notice, he fell in

ii. Custom not allowed in – burden very low (notice), deg. of risk high (“gross carelessness”)

d. The T.J. Hooper, S.D.N.Y., 1931
i. Towing barges, no working radio, didn’t hear storm warning

ii. “unseaworthy” (negligence) – not having radios, clear custom 

e. The T.J. Hooper, 2nd Cir., 1932
i. Not custom to have radios – choice of individual captain

ii. But had tugs been properly equipped, would have got news, averted accident
1. negligent – low burden, high cost of accident

2. court is legislating (Epstein – says should rely on market not courts, Hand – more interventionist)
f. The Stevedor
i. Ship owner pays wages – strict liability for injuries, longshoreman falls in hole that shouldn’t have been left open

ii. Appealed to Posner – applies Hand formula

1. moderate burden (close hatch, lightbulb), probability low (knew about it), high loss

iii. custom not a defense – but it is relevant

E. Medical Malpractice

a. Intro

i. Proposed reform - Damages should relate to behavior – in order to prevent negligent behavior

ii. Study - Many people sue for outcomes not negligence; most people injured by negligence don’t sue
iii. National standard – locality rule abandoned
b. Standard of Care

i. Lama v. Borras, 1st Cir., 1994 (Puerto Rican law)
1. 2 operations, no conservative treatment, premature discharge, negligent surgery, improper management after the fact (by nurses and doctors)
2. negligent – not follow custom (conservative treatment, nurses after the fact)
3. P just prove that possible cause – low standard
ii. Two School of Thought

1. if small minority in one school – not enough
2. custom not complete defense, but relevant
iii. Error in judgment

1. not liable if make decision w/in range of decisions and simply a bad result
iv. Helling v. Carey, Wash., 1974 (outlier)
1. glaucoma that could have been caught w/test
2. custom is not enough – burden is so low (“costless”)

3. Utter in concurrence – strict liability – avoid moral blame on dr. that follows community standard

c. Informed Consent

i. Canterbury v. Spence, D.C. Cir., 1972  (outlier)
1. didn’t warn about 1% chance of paralysis w/this operation – didn’t want to scare patient/mother; patient paralyzed

2. no previous law on informed consent; influential opinion

a. not based solely on custom – reasonable person 

i. conduct prudent in circumstances
ii. need causal relationship btwn. lack of disclosure and harm

3. personal autonomy concerns – people entitled to know risk that is material to their decision whether to get procedure

F. Statues and Regulations
a. Intro
i. Negligence Per Se – conclusive evidence unless excuse

1. not excuse to say thought being more careful than statute required (does away w/negligence per se – HYPO – swerving to miss child)

2. determine whether implied exceptions in statute

ii. not usually private right of action under Fed. statute (i.e. Title VI)

b. Negligence Per Se
i. Osborne v. McMasters, Minn., 1889
1. D’s clerk not label poison – “poison”, P died

2. D argue – no cause of action common law, no cause of action in statute

3. Standard of care set by legis. – if safety standard for protection of others 

a. P has to be part of protected class

b. injury must be proximately caused by D

ii. Restatement 3rd - § 14 – Statutory Violations as Negl. Per Se

1. w/o excuse, violates statute designed to protect against accident that then occurs, if P in protected class

iii. California Evidence Code § 669(a)

1. Failure to exercise due care presumed if violated statute, violation proximate cause, statute designed to protect this accident, person in class
iv. Stimpson v. Wellington Service Corp., Mass., 1969
1. No permit to drive truck; broke pipes in D’s bldg.

2. Who’s in protected class? – put self in class – protect streets

v. Gorris v. Scott, Ex., 1874
1. Shipped sheep, not property penned, washed overboard

2. Purpose of statute – protect against disease, not washing out
3. Injury has to be type statute was designed to protect against
vi. Martin v. Herzog, N.Y. 1920
1. P driving buggy w/o lights on, killed in collision w/D’s car

a. statute says have to have lights on

b. no excuse

2. Cardozo – statute required negligence per se; trying to help P

a. diff. btwn. neg and contributory neg. – cause

c. Licensing Statutes

i. Brown v. Shyne, N.Y., 1926
1. P went to chiropractor; no license; statute req. license
2. practicing w/o license not neg. per se – no cause, no inherent danger (diff. than not labeling poison)
a. license not set a safety standard

3. licensing required b/c trying to exclude – med. Lobbying

ii. Dram Shop Statutes – illegal to sell alcohol to drunk person who then injures 3rd party while drunk driving (misdemeanor)
iii. Keys in the car – Ross v. Hartman, D.C. Cir., 1943
1. at garage, not taken; car was stolen, ran over P

2. legis. purpose was safety – proximate cause per se
d. Negligence Per Se and Proximate Cause

i. Uhr v. East Greenbush Cent. School Dist., N.Y., 1999
1. screened for scoliosis 1st yr, not 2nd, had to have surgery
2. if no statute – duty on parents, not school

a. but w/statute – reliance by parents

3. not like glaucoma – not so obvious/costless that req. to give it (esp. school)

4. test for private right of action:

a. P in protected class

b. if right of action promote legis. purpose

c. creation of right consistent w/legis. scheme

5. here – legis. not intend to make schools liable; immunity

G. Proof of Negligence by Circumstantial Evidence

a. Intro

i. Circumstantial evidence – powerful evidence just not conclusive
b. Res Ipsa Loquitur – “the thing speaks for himself”
i. Intro
1. logical inference from circumstantial evidence

2. prima facie – so strong that D must rebut the presumption
3. was accident more probable than not due to neg.?

ii. Byrne v. Boadle, Ex., 1863
1. barrel of flour fell on P; D’s premises, from D’s window
2. enough evidence to shift burden to D – P made prima facie case, enough to get in front of a jury (if strong enough ( possibility of directed verdict)
iii. Wakelin v. London & S.W. Ry., H.L.E., 1996
1. P hit by D’s train; no evidence of neg., view of track unobstructed 
2. no reason to infer neg. from situation – other facts useful
iv. Restatement 2nd - § 328D – Res Ipsa Loquitur

1. may be inferred that harm suffered by P is caused by neg. of  D when:
a. event does not normally occur in absence of neg.
b. other responsible causes are eliminated by evid. (P)
c. w/in scope of D’s duty to P
2. function of ct – whether infer. reasonably drawn by jury or necessarily drawn by ct.
v. Restatement 3rd § 17 – Res Ipsa Loquitur
1. infer that D neg. when type of accident is type that ordinarily occurs when class which D is in is neg.

vi. Galbraith v. Busch, N.Y., 1935
1. P in daughter’s car, D driving, D swerved off road

2. burden shifted when D owes duty to P

3. no RIS here – P a guest ( assumes risk of defect in car

4. most guest statutes repealed today

vii. Act of G-d and RIS

1. Walston v. Lambersten, 9th Cir., 1965
a. Boat disappears w/o trace – no RIS, act of G-d
viii. Directed Verdicts w/RIS

1. Imig v. Beck, Ill., 1986
a. P in parents car; injured by car being towed by D in opposite direction

b. P not use RIS – only permissive inference, only directed verdict when diff. jury verdict couldn’t stand ( evidence so strong for P

2. Newing v. Cheathan, Cal., 1975
a. P died in plane crash – D owner and pilot
b. D ran out of fuel, D drunk, D excl. control of plane

i. Directed verdict for P

ix. Colmenares Vivas v. Sun Alliance Insurance Co., 1st Cir., 1986
1. P injured – riding escalator at airport, handrail stopped, fell

2. D says not excl. control ( designer, RIS applies even if share duty

3. ct. says – “non-delegable” duty – D is responsible

x. Holzhauer v. Saks & Co., Md., 1997
1. escalator suddenly stopped, P fell

2. no RIS – could have stopped from someone pushing button

xi. Miles v. St. Regis Paper Co., Wash., 1970
1. P crushed when logs rolled off D’s railroad flatcar

2. RR had exclusive control of movements of train 

a. But jury could have found neg. by co-employer Rafting co (P’s employer) – 50% chance either way

xii. Benedict v. Eppley Hotel Co., Neb., 1954
1. folding chair collapsed missing bolt and screw, P injured 

2. D says chair in excl. poss’n of P – P says in D’s

a.  req. of excl. control is ambiguous – need “substantial certainty that would fall”
c. Ybarra
i. P’s arm paralyzed after appendectomy; team of doctors had exc. cl
ii. Can presume negligence – but don’t know whose neg.

iii. “conspiracy of silence” among drs. – shift burden, have to talk

iv. # or relationship or D’s does not determine whether apply RIS

v. all D’s liable – all charged w/his care, all liable for each other

d. Bardesoono v. Michels, Cal., 1971
i. sometimes jury decide inf. w/o expert testimony – common know.

V. Plaintiff’s Conduct

A. Intro

a. Now in most states – comparative negligence – P’s neg. no longer complete defense

B. Contributory Negligence

a. Butterfield v. Forrester, K.B., 1809
i. D left pole in road, P riding fast, thrown
ii. Cannot recover – but for P’s negligence, no accident
iii. Incentives – people act w/ordinary care (allude to last clear chance)
b. Beems v. Chicago, Rock Island & Peoria R.R., Iowa, 1882
i. P brakeman, told RR to slow down, didn’t, ran him over

1. P went in btwn. cars knowing how fast – cont. neg.?

ii. Court – right to expect them to slow down, b/c of past relat.?

c. Schwartz, Tort Law and the Econ. in 19th Cent. America
i. Cont. neg. hardly used in some states – others high bar
d. Gyerman v. United States Lines Co., Cal., 1972
i. Fish sacks negligently stacked; asks supervisor –says nothing can do, injured when sacks fall
1. provision in K – if notified supervisor, didn’t have to work, didn’t notify his union supervisor 
ii. court says not clear that if would have told supervisor that would have done anything

iii. reasonable people could not have found contributory negligence

iv. statutory duty to provide safe workplace (might have lost job if complained)

e. Restatement § 465 – Relation btwn. harm and P’s neg.

i. P’s neg. contrib. cause of harm if, but only if, is a substantial factor in bringing about harm, no rule restricting his responsibility
ii. Same causal rules as applied to D’s neg. conduct causing harm
f. LeRoy Fibre Co. v. Chicago, Milwaukee & St. Paul Ry., US, 1914
i. Co. stacked flax 70 ft. from RR, neg. train engineer – cinders flew, flax caught on fire

ii. Reasonable expectations – can’t infringe someone’s property right b/c of negligence – take chances c/non-neg. fire
iii. Holmes rule – reasonable change formula – if in danger from ordinary train then no recovery
g. Seat Belt Defense

i. Derheim v. N. Fiorito Co., Wash., 1972
1. P not wearing seatbelt, D made illegal left turn
a. if P wearing seat belt – ½ the injury
2. assumption of risk – didn’t assume risk of D’s neg., just of greater injury

3. not contributorily negligent – don’t want a tort rule – slippery slope – head rests, etc.
ii. Spier v. Barker, N.Y., 1974
1. tort rule not cause people to wear seat belts

2. not negligence per se – did not cause accident

h. Last Clear Chance

i. Fuller v. Illinois Central R.R., Miss., 1911
1. last, speeding train hit old man who did not see it coming – wasn’t paying attention
2. P alleges last clear chance of D
3. if wanton, willful bx of D – then P not contrib. neg.
4. here D correctly assumed that P would get out of way
ii. Davies v. Mann, Ex., 1842
1. left donkey in road; gets run over by speeding buggy
2. D had last clear chance to stop harm to donkey
3. both negligent – but D last clear chance

iii. subway runs over man – feels bump, keeps going, runs over again and again

C. Assumption of Risk

a. Intro

i. Primary v. Secondary

1. Primary – duty not owed to P; seldom found, high bar
2. Secondary – duty owed to P, but P contributorily neg., unreasonable assumption of risk
b. Lamson v. American Axe & Tool Co., Mass., 1900
i. Holmes – new racks for hanging axes, P complained about falling hatchets, told he could quit, hatchet fell

ii. ~ to Gyerman – fish sacks; Titus – voluntarily confronted known risk; Eckert – saved child knowing risk
1. but in Lamson employer was negligent (not in Titus)
iii. assumption of risk as defense

iv. not really voluntary – no other job options – but tort cases not about distribution of wealth ( about what rule minimize accidents
v. P appreciated and had knowledge of danger and still voluntarily took the risk

vi. Industrial revolution as background – protect industry

vii. Perverse incentives not to mention risk – wages go down b/c employer spend money to avert risk

c. Fellow Servant Rule

i. Farwell v. Boston & Worcester R.R. Corp., Mass., 1842
1. D employed P as engineer, P lost hand when other employee throws switch down the line
2. tries to use vicarious liability employers liable for neg. of employees – but employer hired right person, not negligent
a. employers only liable to outsiders, not employees
ii. Federal Employers’ Liability Act –abolished assumption of risk defense in industrial accident cases

d. Murphy v. Steeplechase Amusement Co., N.Y., 1929
i. Cardozo – the Flopper – man fractured knee cap

ii. Remanded b/c broken kneecap seems excessive – maybe no pad

iii. But assumed risk of accident – saw people flopping

iv. Reasonable person test - ability to appreciate risk

e. Duty to Warn

i. Extent to which assumption of risk survives duty to warn
ii. If D neg., P not fully appreciate risk – then no assumption

f. Professional Sports

i. Spectator Games

1. spectators forgive duty as a matter of law

2. not many cases in this category (Gyerman)
ii. Maddox v. City of NY., NY 1985
1. knowledge/common sense – could have seen mud, reasonable expectations; voluntarily confronted

g. Primary, Secondary Assumption

i. Meistrich v. Casino Arena Attractions, Inc., N.J., 1959
1. P fell while skating on rink, ice too hard ( slippery

2. assumption of risk “if P knew or should have known of risk, notwithstanding that reasonably prudent man would have continued in face of risk”

3. at some point courts say risk that you can’t assume – if D knows its dangerous, P begs, D says ok
h. Marshall v. Ranne, Tex., 1974
i. D’s mad board bit the P while leaving house

ii. Secondary assumption – D owed a duty, not unreasonable assumption of risk – had to leave house to go to work

1. under this test – Lamson goes the other way

i. Fireman’s Rule

i. Firefighter’s cannot sue for negligence – voluntarily encounter known risk and public policy – this is their job

j. Contracting Out of a Duty

i. Obstetrics & Gynecologists Ltd. v. Pepper, Nev., 1985
1. K of adhesion – clinic only take care of you if agree to arbitration – unequal bargaining power
2. if w/in reasonable expectations – then K made
a. argument for K – people make K they want
b. here – no informed consent, mtg of minds – no K
k. Tunkl v. Regents of Univ. of Cal., Cal., 1963
i. Test for broad exemption clause – public policy

1. business suitable for public regulation

2. service of great importance to public

3. advertises as willing to perform for any member of the public

4. party offering K has more bargaining power

5. offers standardized adhesion contract

6. purchaser under the control of the seller
D. Comparative Negligence
a. Intro

i. Defenses; P ( D neg.; D ( P cont. neg., P ( D had last clear ch.
ii. Most juris. use comp. neg. – 5 still use “all or nothing” contr. neg.
iii. 3 kinds- pure, if P more than 50% ( no recovery; quotient – in half
iv. negl. of one spouse not normally imputed to other spouse

b. Li v. Yellow Cab Co. of Cal., Cal., 1975
i. P tried to cross 3 lanes of traffic, D speeding, ran yellow, hit P

ii. Comparative neg. – liability in direct proportion to fault
1. pure comp. neg. – equal to prop. even if P more liable, or equally liable – recognizes people resp. for acts

iii. get rid of Last Clear Ch. – windfall for P

iv. Assumption of Risk – secondary brought under umbrella of determining liab. for comp. neg.; not include prim. - duty forgiven

v. Not include intentional conduct

c. Morgan v. Johnson, Wash., 1999
i. P & D drunk, D beat P

ii. P’s intoxication not D to intentional tort

d. Seat Belt Defense

i. Derheim v. Fiorito, Was., 1977
1. rejected seat belt def. even under comp. neg. 

e. Statutes
i. Federal Employers’ Liability Act, 2000

1. Fact that employee guilty of cont. negl. not bar recovery, damages diminished by proportion (comparative negl.)
2. Not if guilty of cont. neg. where violation of statute enacted for safety of employees ( employer pays all damages

ii. New York – Pure comparative negligence

iii. Pennsylvania – 50% rule – if P greater than d – no damages

iv. Cal.Civ. Proc. Code -Sect. 876 – Determination of Pro Rata Share

1. right of full indemnity – liab. of master for tort of servant
VI. Causation

A. Introduction

a. Cause in Law – assume already have cause in fact
b. Lost Chance – D’s conduct reduced chances of P living even though P only had 50% chance of living; D’s conduct theoretically reduced P’s chances
c. Must always have D’s neg. as cause for P’s harm – “but for”
B. Cause in Fact

a. New York Cent. R.R. v. Grimstad, 2nd Cir., 1920
i. Tug bumped barge, P (bargee) fell in, drowned, no life buoy
ii. D says life saver didn’t make any difference (statutory oblg.)
iii. ct. agrees – too many factors to know what would have happened
1. d’s conduct did not cause harm
2. proximate cause was his falling into water
3. whoever had burden here (P) would lose – too hard to tell
b. Burden Shifting
i. Usually burden of persuasion (going forward) that is shifted

ii. If D has statutory duty that was breached; statute was meant to prevent this accident – then burden shift

c. Haft v. Lone Palm Hotel, Cal., 1970
i. Father and son drown in pool; statute – life guard or signs, neither

ii. Lack of evidence due to neg. (no lifeguard to witness); P gone as far as can – shift to D
d. Zuchowicz v. US, 2nd Cir., 1998
i. D dr. prescribed overdose (2x’s), P developed fatal lung condition

ii. Rare disease – prove caused by medicine; overdose as cause?

iii. Not technically able to prove overdose as cause, know o.d’s bad

iv. Court helps out by shifting the burden to D; D must show not “but for cause”

1. Cardozo and Traynor:  If neg. act wrongful b/c inc. chances of accident, same type of accident occurs – enough to support finding that act was a cause

e. Slip and Fall Cases

i. Reynolds v. Texas & Pacific Ry., 1885
1. P (fat woman) fell down unlit stairs

2. neg. of D multiplies chances of accident occurring – shift burden to D

3. similar to products liab. cases – show defect cause of P’s harm

f. Restatement 3rd – Sect. 26 – Factual Cause – “but for” standard
i. Must be a factual cause of another’s phys. harm for liab.

ii. Factual cause when harm would not have occurred w/o conduct 

g. Bendectin Cases

i. Daubert v. Merrell Dow Pharmaceuticals, Inc., US, 1993
1. summary judgment to D

2. Frye rule – expert testimony only admissible where the opinion (conclusion) is generally accepted among the scientific community – judges as “gatekeepers” to test.
h. General Electric Co. v. Joiner, US, 1997
i. P is smoker; electrician works on transformers – PCB’s in transformer fluid; gets small-cell lung cancer

ii. App. Ct. policy – want to exclude quacks, but want to give people their day in court when there could be something important in testimony

iii. Sup. Ct. – standard of review for excluded evidence – “abuse of discretion” standard – unless obv. error, trial ct. decision stands

iv. Breyer’s concurrence – worry over frivolous litigation taking good products off the market

i. Agent Orange Litigation

i. P’s who opted out of original class action – trial after Joiner
ii. Couldn’t prove cause – just decreased chance of survival
C. Multiple Defendants

a. Intro

i. Jointly and severally liable- jury figures out how much each one owes – if cannot separate out indiv. harm, split down the middle
ii. Natural cause swallows up liability of individual
b. Kingston v. Chicago & N.Y. Ry., Wis., 1927
i. D’s train caused one fire, do not know what caused other, P’s house burned down

ii. Both parties responsible for entire wrong – D can implead other D if can find him, if not, responsible for whole wrong

1. D has to prove other fire from natural causes

c. Restatement 2nd – 433A – Apportionment of Harm to Causes

i. Apportioned where – distinct harms, or can reasonably determine contribution of each cause
ii. Comment D – cow hypo – not single harm but aggregate harm (indiv. crops), reasonable basis for appor. - # of cows each D has
d. Smith v. J.C. Penney Co., Inc., Or., 1974
i. Flammable coat, D – store, co., gas station that neg. started fire
ii. Co. (Bunker-Ramo) says can’t separate harms; not resp. for part that coat didn’t cover
iii. Jointly and severally liable for everything – flames dripped 
iv. Similar to car pile-ups – if lapse in time, theoretically first car not resp. for all damage – ct. speculates to determine who caused what
e. CERCLA cases - environmental

i. Alcan v. US, 2nd Cir., 2003
1. if can prove that can separate harm – not j. and s. liable
2. here – D doesn’t meet burden – no apportionment
f. Summers v. Tice, Cal., 1948
i. Two hunters, can’t prove who shot P

ii. P says acted in concert – Ct. says no, would have had to discuss act

iii. Fairness doctrine – ct. shifts burden to D, j. and s. liable if can’t show who did it

g. Sindell v. Abbott Laboratories, Cal., 1980
i. DES causes birth defects, by time child was born, mother didn’t usually know what pill she took, 

ii. Difficult to match up D companies w/P

iii. Different from Summers – both D’s neg. toward P, here only one D neg. to P, just don’t know which one

iv. Market share liability – eventually works out, pay for % of harm responsible for

h. Skipworth v. Lead Industries Assoc., Pa., 1997
i. Baby ingested lead paint; lead paint recog. in 1970’s; house built in 1870’s

ii. P wants to use market share – D and Ct. say too difficult – too long of a time span, too hard to match up D’s and P’s, only 3 co. could be responsible for this house/harm

iii. Maybe should be legislative question
D. Proximate Cause 
a. Intro

i. Look at “connectedness” of everything – is chain broken? Interv.?
ii. w/in the risk? Ordinary, natural, expected, probable
b. Ryan v. New York Central R.R., NY, 1866
i. Sparks from D’s RR burnt D’s shed, P’s house – 100 ft. away
ii. Restatement – D’s neg. “substantial factor” in prod. P’s harm

1. liable for prox. harm from acts but not remote results
iii. public policy rationale – cut off after 1st house, houses are insured regardless

iv. here use “ordinary and natural” result – not used much now
1. now use not “unnatural and extraordinary” harm 

c. City of Lincoln, 1889
i. P’s vessel ‘Albatross’ disabled when D’s ‘City of Lincoln’ caused collision; cap’n couldn’t bring into dock

ii. D tried to say cap’n was intervenor – not natural harm; failed

iii. Test “consequence as in the ordinary course of things would flow from the act”

d. Jones v. Boyce, K.B., 1816
i. P jumped out of D’s coach when it got out of control; broke leg

ii. If successfully argue that intervener then chain is broke – superceding cause

iii. Here not intervener – if someone acts rationally in situation that D places them in – not superceding cause

e. Mauney v. Gulf Refining Co., Miss., 1942
i. Hears truck going to explode, P runs out of rest., trips over chair, hurts her child that she is carrying; sues truck co.
ii. Not natural/unnatural –other routes of escape (not foreseeable)

f. Berry v. Sugar Notch Borough, Pa., 1899
i. P is speeding, D’s tree falls on his car; injures him/car

ii. Ct. rules out contr. neg. – speed brought him there by chance, did not cause accident, nor contribute to it; rule out fortuity
g. Georgia Ry. v. Price, Ga., 1898
i. P dropped off in wrong place, stays at hotel, lamp explodes

ii. Harm too remote – hotel independent agent, Ry. had no control

h. Pittsburgh Reduction co. v. Horton, Ark., 1908
i. D discarded dynamite, little boy finds (mother sees him play with it), trades to P (another little boy), cap explodes, injures little boy 2

ii. Parents intervening force

1. comparison to Squib case – someone else picks up

2. if it comes to rest in position of safety and responsible person intervenes then breaks chain of causation

i. Brower v. New York Central & H.R.R., N.J., 1918
i. D hits wagon; contents of P’s wagon spill, are stolen
ii. D’s activity created the opportunity for criminal acts – proximate cause (foreseeability, closeness in time)
iii. Dissent – no, criminals were intervening cause

iv. Where doctor/ambulance errs after D causes harm – D still responsible - continuous

f. Restatement 2nd – 448, 449

i. Act of 3rd person (criminal) is a superceding cause unless actor should have realized crime might be committed
ii. If hazard is that which makes actor neg. then liable regardless of 3rd party
g. Wagner v. International Ry., N.Y., 1921
i. P’s cousin fell off RR, P went looking for him, and fell

ii. Cardozo - Danger invites rescue, continuity is not broken by exercise of volition

h. In Re Polemis & Furness, Withy & Co., K.B., 1921 
i. Co.1 chartered a boat from co.2.  Co.1’s servants negligently dropped a plank into the hold of the boat igniting the petrol it was carrying.
ii. Pollock – 

1. only that which is risked is proximately caused

2. if foreseeable ( negligence, if neg. ( damages
3. fire not foreseeable

iii. Ct. disagrees – directness test not foreseeability - anticipations of neg. irrelevant, damage not remote
i. Palsgraf v. Long Island R.R., N.Y., 1928 - FORESEEABILITY
i. Man running w/case w/firecrackers, D’s engineers helps him on to train, case falls, firecrackers explode, scales fall on P who is waiting for another train; injure her

ii. Cardozo – has to be in relationship w/P, here no duty owed to P
iii. Not foreseeable harm – “risk reasonably to be perceived defines the duty to be obeyed”
iv. Wrong – “natural or probable”
j. Marshall (() v. Nugent ((1), 1st Cir., 1955
i. (2 negligently cut a corner running ( off the road (icy/snowy out).  (2 offered to help ( back on the road.  While helping, his truck blocked the road.  There was a bend so that no one could see the accident until it was too late.  (1 came along and tried to swerve to avoid the accident, but hit (.

ii. WAS THE RISK STILL UNFOLDING.  What were the risks and were these risks over or still unfolding?  Here, the risk created by the negligent driving was still unfolding.

iii. Proximate cause confine[s] the liability of a negligent actor to those harmful consequences which result from the operation of the risk, or of a risk, the foreseeability of which rendered the (’s conduct negligent.

k. Wagon Mound 1 (Overseas Tankship Ltd. v. Morts Dock & Engineering Co., Ltd., P.C. Aust., 1961  
i. Wagon Mound spills oil in water, leaves it there, owner of dock calls oil co. they say not flammable, sent people back to work, oil catches fire, dock burns down

ii. Court rejects Polemis – unjust for liability to be never ending, worried about imposing liab. for unforeseen consequences, 
iii. Foreseeable consequences here – mucking up of dock

iv. P’s servants cont. neg., assumed risk
v. Wagon Mound 2

1. second boat that is burned
2. prove contributory neg. of dock owner (letting men work)
3. fire was foreseeable – new holding, neg. was in risking fire
vi. Passing of Causation – Note 2

1. foresight test – is this w/in the risk that gave rise to a duty of care?

a. Typical (clearly foreseeable), “freakish” (clearly unforeseeable), in the middle

i. Lynch v. Fisher – shoots rescuer – freakish

ii. Using Wagon Mound I, Palsgraf – freakish

iii. Browar – in the middle

2. directness test – continuous, everything dependent on everything else

vii. Thin Skin Rule - take victim as you find them (rejects foresee.)
l. Kinsman Transit Co., 2nd Cir., 1964 (Amer. response to Wagon Mound)
i. Ship neg. tied, comes loose, bumps other ship, crash into closed drawbridge, cause river to flood

1. No one on duty at bridge – city has obligation to open when boats come
ii. Courts err on the side of caution – give ? of prox. cause to jury

iii. Friendly – foreseeability of danger is necessary for neg.
1. harm w/in risk (mix of foresee. and directness - Andrews)

2. Whether dangerous forces that were released that caused the damage were of the same general kind as those risked – and whether they in fact operated to cause consequences that were unforeseeable
m. Clear proximate cause cases – thing happened was thing risked

i. Ross v. Hartman – keys in car statutes (ct. made wrong decision)

n. Emotional Harm

i. “zone of danger” test – show severe and lasting harm (sometimes ct. req. phys. injury) 

ii. Dillon v. Legg, Cal., 1968 (different test – not zone of danger)

1. 3 factors: P near accident, closely related, shock was direct emotional impact from witnessing accident

iii. Molien v. Kaiser Foundation Hosp.,  hospital gives wrong diagnosis – leads to divorce, husband has a direct cause of action

VII. Affirmative Duty

A. Intro
i. Did D expose P to unreasonable risk of harm; not omission
ii. Duty to rescue and special relationships (D and P; D and perpetrator)
B. Duty to Rescue

i. Hurley v. Eddingfield, Ind., 1901
1. D – P’s family dr., D refused to go, no other dr. avail.
2. no liab. practice on own terms
ii. Ames, Law and Morals, 1908
1. HYPO 1 – D sees P drowning, has rope, life vest, does nothing, P drowns – no affir. duty unless statute, want duty
2. HYPO 2 – child on train tracks – wants duty
3. HYPO 3 – surgeon refusing to go to Beirut, only surgeon that can perform surgery – no duty
4. HYPO 4 – hunter neg. shoots P, falls in puddle, drowns
a. Duty b/c caused the harm (not mere bystander)
iii. Epstein, A Theory of Strict Liability, 1973 
1. focus on autonomy, no liberty is trivial
2. society factors already motivate – rule won’t change bx
iv. Posner 
1. Hand Formula – low burden, high risk – have a duty
2. transaction costs are high – so courts should take over
3. assume social K
v. Montgomery v. National Convoy & Trucking Co., S.B. 1937

1. truck stalls at bottom of icy hill, no warning to drivers, P crashes while trying to avert  (HYPO 4)
2. omission can give rise to liab. through proximate cause
vi. Restatement 2nd – 233 - Duty fo Aid Another Harmed by Actor’s Conduct

1. if by actions actor knows/should know caused harm to P and that further harm is possible, duty to protect from further harm

vii.  Restatement 2nd – 324
1. if take charge of someone who is helpless to aid or protect, subject to liability if and only if fail to exercise due care in your actions or you discontinue the aid and thereby leave them in a worse position
viii. Silkwood v. Kerr McGee, 
1. ?????????????????

C. Special Relationships

i. Restatement 2nd – 315 – General Principle
1. no duty to control conduct of a 3rd person unless
a. special relation exists which imposes duty
b. special relation btwn. actor and other, which gives other right to protection
ii. Weirum v. RKO General Inc., Cal., 1975
1. drag race to reach DJ w/prize $, forced P’s car off road – P died
2. imposes a duty – unreasonable risk of harm; foreseeable risk of accidents – D encouraged racing
3. HYPO – drag race, B on wrong side, forces off P – both j. and s. liable – in “concert of action”
iii. Kline v. 1500 Mass. Ave. Aprt. Corp., D.C. Cir., 1970
1. P attacked in common hallway, bad bldg. security, she had knowledge of danger, prev. assaults and robberies
2. misfeasance – D exposed P to unreasonable risk of harm; duty not necessary

3. nonfeasance – have to have sufficient relationship

4. here – duty – foreseeability, in control – only one who can secure building (duty of habitability – the same?)

5. duty not standard - Duty of reasonable protection to protect those who are dependent (like tenants) from intrusions (question of fact whether duty violated)

iv. Common Carriers – Lopez v. S. Cal. Rapid Transit District, 1985
1. no strict liab. for protecting from hijackers – simply duty to exercise “utmost care”

v. Condominium – Frances T. v. Village Green Owners Assoc., 1986
1. extended Kline to Condo. Boards
vi. Tarasoff v. Regents of Univ. of Cal., Cal., 1976
1. Poddar kills P, Poddar treated by D (psych.); D wanted to detain Poddar – supervisor said let him go

2. duty to warn P and family? No, but duty to Poddar (perpetrator) – from this extends duty to general public

a. more likely duty to warn when one known target

vii. Long v. Braodlawns Med. Center, Iowa, 2002
1. abusive husband in hosp., hops, says will call wife when he is released – doesn’t call
2. neg. – failure to make call, not affirm. duty to warn

VIII. Strict Liability: Abnormally Dangerous Activities
A. Spano v. Perini Corp, NY., 1969
i. P’s garage and car wrecked by blasting nearby done by city
ii. Strict liab. even though no negligence – substantial risk of harm no matter degree of care exercised
B. Restatement 2nd 
i. 519 – General Principle
1. Abnormally dangerous activity is subject to liab. even if exercise utmost care
ii. 520 – Abnormally Dangerous Activities
1. factors – 

a. high degree of risk

b. high likelihood of harm

c. inability to eliminate risk by exer. of reas. care

d. not common usage

e. inappropriateness to place

f. value to community outweighed by its dangerous attributes

iii. 523 – Assumption of Risk – P’s assumption of risk bars recovery
iv. 524 – Contributory Neg.  
1. not a def. to strict liab.
2. but if knowingly and unreasonably cont. neg. then defense 
C. Restatement 3rd – 20 – Abnormally Dangerous Activities
i. Not common usage and foreseeable and highly significant risk of harm even when reasonable care is exercised

D. Bhopal- Union Carbide

i. Plant built according to Indian safety standards – not enough back-up safety mechanisms, overheats in middle of the night, noxious gas leaks, kills thousands in shanty town on plant grounds (which gov’t knew about and did not remove), and in village
ii. Could not have happened w/o help – neg. cleaning crew, sabotage
iii. Law

1. takes place in India – UK law – Rylands
a. Cairns – not natural use, escapes – strict liab.
b. Cransworth – Blackburn – dangerous substance on property – escapes – at your peril
2. Justice Keaton – presumptuous to keep in US – should be in India, but still in courts, no justice in India (yet)

3. under Rylands – strict liab.

4. neg.  –Def. to strict liab.- P’s assumed risk (living by plant)
a. neg. in not meeting US safety codes?

5. Restatement does not require intentional cause; but if sabotage – cuts chain of causation
E. Indiana Harbor Belt R.R. v. American Cyanamid Co., 7th Cir., 1990
i. 1m in damage from leak of chemicals going through Chicago

ii. Posner – not strict liability; negligence adequately prevents accidents that can be prevented; look at incentives
IX. Products Liability
A. Exposition

i. History

1. no privity between producer and buyer
a. Winterbottom v. Wright, Ex., 1842
i. D supplies coaches to USPS – USPS supplies drivers, P driver injured when coach breaks down
ii. No privity of K btwn. P and D – no recovery
2. eventually get rid of this req. – if goods inherently danger.

3. MacPherson v. Buick Motor Co., NY, 1916
a. D sells car w/defective wheel to dealer, dealer sells to P – P is injured

b. Cardozo – goods don’t have to be inherently dangerous – end of privity req. (though still conditions – dangerous if made defectively – knowledge that probable danger)
i. Foreseeability
4. warranty different than neg. – warranty promise to do something if condition arises (have to have privity)

a. McCabe v. L.K. Liggestt Drug Co., Mass., 1953
i. D sold P coffee maker, burned P

ii. Relaxed standard – closer to being tort doctr.

5. now – usually strict liab. if defect causes injury

B. Escola v. Coca Cola Bottling Co. of Fresno, Cal., 1944
i. Coke bottle exploded in waitress’ hand, injured her

ii. Traynor’s concurrence – RIS – imply neg. from circum.

1. Coke should pay anyways, regardless of negligence

2. place loss on person in best position to avoid – coke, not public

a. loss is passed onto customers – better than all of society paying for it, just coke users

b. ideas of corrective justice – take out intermediary

C. Cases
i. UCC 2-318 – 3rd Party Beneficiaries of Warranties Expr. Or Implied

1. Alternative A – any natural person who is in family or household including guest if reasonable to expect that person will use good
2. B – any nat. person who may reasonably be expected to use good
3. C – B not lim’d to any person to whom warranty extends
ii. Bloomfield Motors, Inc. v. Hennigsen, N.J., 1960
1. Buys wife car, K disclaimed warranty except to orig. purchaser, steering mechanism fails, wife crashes into wall, injured

2. Against public policy to disclaim warranty; implied warranty for fitness/safety; seller must stand behind reasonable use of goods

iii. Greenman v. Yuba Power Products, Cal., 1963
1. P’s wife gave him power tool, D manufacturer, wood flew out hit him on forehead, injured
2. Traynor – strict liability; liability imposed by law, not agreement, manufacturer does not define his own liability

iv. Goldberg v. Kollsman Instruments Corp., N.Y., 1963
1. P’s daughter killed in plane crash, P sues manuf., manuf. Of defective altimeter

2. Strict liab. for Lockheed, but not for Kollsman (altimeter)

3. Dissent - Duty is discharged – FAA has strict inspection regs.

v. Restatment 2nd – § 402A – Spec. Liab. of Seller of Prod. For Phys. Harm to User or Consumer

1. Seller of defective product that is unreasonably dangerous is liable 

a. if engages in business of selling product

b. expected to/reaches consumer w/o substantial change

c. even if exercised all possible care

d. even if no privity

e. (contr. neg. only a defense if voluntarily encountered known danger)

f. comment i – expectations of consumer in re: danger

2. Restatement 3rd 
a. § 1– now says ‘defective prod.’ Instead of unreasonably dangerous – easier to prove

b. § 2 – categories of defective products
i. departing from intended design
ii. defective design – if could have been changed by adoption of reasonable alternative design (strict liability w/strains of negligence)
iii. defective b/c of inadequate instructions
D. Product Defects

i. Intro
1. negligence talks about behavior not about product
2. Strict Liability (Traynor) – incentives to change bx, spreads costs to consumers, deep pockets of company
a. Deals with product not behavior
3.  Manufacturing: Inference:  Product not defective unless manuf. neg.
ii. Manufacturing Defects

1. Restatement 3rd – 3 – Products Liability
a. Can infer prod. defect caused harm w/o proof of specific defect when:
i. Type of harm that ordinarily occurs as a result of this defect
ii. Was not, solely result of other causes
2. Speller v. Sears, Roebuck & Co., N.Y., 2003
a. Fire in the kitchen, no evidence – burned, D says stove, P says fridge – evidence both ways
b. Prove by direct or circumstantial evidence (RIS)

iii. Design Defects

1. Intro

a. Who has what duty?  

b. Restatement – burden on P – risk utility

c. Consumer expectations – burden on D

d. if no alternative design – question of negligence

e. policy for strict liab. – compensation, spreading the risks/costs, reduce the hazards
2. Harper & James, Torts – jury question whether reasonable care demanded such a precaution – even though absence obvious

3. Volkswagen of America, Inc., v. Young, Md., 1974
a. Hit from behind, seat broke, hurled into rear of car, hit head/torso – died; P – defective design/manuf.

b. D - Only have to design car for intended use – not for safety in accidents (foreseeable harm – can’t foresee all accidents)
c. Reasonably safe – negligence rule
4. Larsen v. General Motors Corp., 8th Cir., 1968
a. Quoted in Young – accident – steering mechanism goes into P’s head
b. Goes to jury – intended use means includes foreseeable accidents

c. Common law principles of neg. – not crash proof

i. Reasonably safe vehicle to travel in
5. Micallef v. Miehle Co., 1976
a. Object in printing machine– shut down machinery (takes a lot of time) or take a piece of plastic and reach in machine and pull out – machine has rollers and pulls P’s hand into the machinery 

b. open and obvious always relevant b/c someone is always making a choice not controlling but relevant

c. still can be defective in design even if open/obvious
i. manuf. in best position to recognize defects

ii. avoid unreasonable risk of harm when used as intended or in foreseeable way

iii. approved by Restatement 3rd
6. Barker v. Lull Engineering Co., Cal., 1978
a. Machine should be used on level ground, instead used to roll logs, operator doesn’t come, P has to operate, tips over, P jumps off, P injured

b. Ct. can define defect

c. Defect in design – if prod. failed to perform as safely as ordinary consumer would expect

i. Can be found defective even if satisfies normal consumer expectations – if “excessive preventable danger”

ii. P has prima facie case

d. consumer expectations & risk utility – burden on D

7. Wilson v. Piper Aircraft Corp., Or., 1978
a. Engine’s susceptibility to icing – plane crash kills P

b. Strict liability – over compensating – stand behind prod. 

i. up to FAA standards – but not enough for ct.

1. general rule – relevant but not all

c. Strict req./burden for P – different than Barker
i. Not enough evidence here for D liab.

8. Possible Tests

a. Strict liab., step down from s.l., consumer expectations, risk utility; absolute liab.

i. Usually Restatement 2b (Piper) or Barker
9. Linegar v. Armour of America, 8th Cir., 1990
a. Safety vest that didn’t protect sides, officer killed

b. Consumer expectation – buyers not assume to be protected where vest didn’t cover 

i. Shouldn’t have gone to trial

ii. People not use full coverage vest – reduce utility, mobility

10. Potter v. Chicago Pneumatic Tool Co., Conn., 1997
a. P gets nerve disease after using tools long time

b. Consumer expectation – not expect excessive vibration (Barker test)

c. D – reasonable alternative design test – ct. says too high a burden on P 

i. Against Restatement 3rd
11. Halliday v. Sturn, Ruger & Co., Md., 2002
a. Kid shot self while playing w/dad’s gun

b. No liab. for gun manufacturer – don’t have to make gun child proof – not strict liability standard

i. Contrary to public policy

ii. Consumer expectations – met these

iii. Not approve Restatement 3rd
iv. Duty to Warn
1. Intro
a. if no reason to know dangers – no duty/liability

i. otherwise strict liability – want to change conduct (not possible if couldn’t have known)

b. if prod. safe w/warning but dangerous w/o 

i. i.e. drugs
c. pharmacists do not have duty to warn – may conflict w/doctor, confuse patients

d. b/c of liab. some manuf. stopped making vaccines – whopping cough (gov’t could assume risk)

e. P show – warning insufficient, product shouldn’t be on market, reasonable alternative – not lose benefits

2. Restatement 3rd – 6d 
a. Pres. drug or med. device not reasonably safe due to inadequate warning if reasonable warnings re: foreseeable risks are not provided to prescribing health care providers or the patient when the manuf. has reason to know that health care providers are not in position to reduce risk in accord. w/warning

3. MacDonald v. Ortho Pharmaceutical Corp., Mass., 1985
a. P took birth control – no warning on package about stroke, had stroke; Dr. did not tell her about risk of stroke
b. Here not meet duty – heightened patient involvement in prescription; feasibility of direct warnings to patient; dr. only sees patient 1x/yr; potentially insufficient oral warning by doctor

c. Duty of pharm. co. to warn patient directly

d. Learned Intermediary Defense not good enough for above reasons

e. Reasonable standard: FDA standard not enough

4. Davis v. Wyeth Laboratories, Inc., 9th Cir., 1968
a. P vaccinated w/Polio virus; not warned that could cause polio

b. Duty to warn no matter how small the risk (1 in a million)

c. In mass vaccinations – manufacturer has duty to warn

5. Givens v. Lederle, 5th Cir., 1977
a. P not warned about possibility of getting polio from close contact w/someone who was vaccinated, but manuf. warned dr. – dr. thought warning too “nebulous” (1 in 3 million)
b. Have to give a fair, true warning – can’t soften

6. Vassallo v. Baxter Healthcare Corp., Mass., 1998
a. Breast implant leaked – P got sick, no warning that could break under normal stress
b. Negligence standard – Restate. 402 –comment j
i. Only liab. for failure to warn about foreseeable risks at time of sale/manuf.

ii. Manuf. held to standards of experts

7. Brody v. Overlook Hospital, N.J. Super. Ct. Law Div., 1972
a. Contracted hepatitis from blood transplant; no test at this time – but known blood could be contaminated
b. Have to be able to say that knew or should have
8. Borel v. Fibreboard Paper Products Corp., 5th Cir., 1973
a. Never warned about danger of asbestos
b. Duty to warn – dangers exposed at time of manuf.

9. Beshada v. Johns-Manville Prodcuts corp., N.J., 1982
a. Asbestos case – couldn’t have known danger 

b. Strict liability – not followed anymore

10. Hood v. Ryobi America Corp., 4th Cir., 1999
a. Altered saw against warnings; cut finger/leg
b. Clear, adequate warning – not necessary to give consequences, too many warnings could make ineffective

11. Ayers v. Johnson & Johnson Co., Wash., 1991
a. Baby drank baby oil, mother yelled, he inhaled into lungs ( retardations, movement problems, no warnings

b. P wins – question of adequacy – jury questions

c. Cts. now use child proof caps

12. Uniroyal Goodrich Tire Co. v. Martinez, Tex., 1998
a. Tire explodes mounts it on rim that is too big, warning specifically says don’t do this

b. P says no safer alternative design to prevent this

c. Rejects Restatment 402 – adopts 3rd – 2 comment l

i. Warnings and safer alternatives are factors to consider whether prod. reasonably safe

d. Posner – says if going to have strict liability, have to have comparative negligence – right incentives for both sides

v. Plaintiff’s Conduct

1. Daly v. General Motors Corp., Cal., 1978
a. P thrown out of car in accident – defective door lock – push button opened door; P died
b. Comparative negligence used in strict liab.
i. So use risk utility analysis
c. Mosk’s Dissent – comp. neg. undermines strict liab. – shouldn’t put car on mkrt. this way – P’s conduct doesn’t matter unless unreasonably walks into known risk  (drunk here, no seatbelt)

d. can read this as misuse – deg. of misuse by P decreases D’s liab. – Secondary assump. of risk
2. Restatement 3rd – 17 – follows Daly
a. P’s damages reduced if P’s conduct combines w/prod. defect to cause P’s harm, and P’s conduct does not conform to appropriate standards of care
3. Melia v. Ford Motor Co., 8th Cir., 1976
a. P thrown through unlocked door; killed

b. Not allow in cont. neg. (ran a red, door unlocked, no seat belt)  - like Mosk’s Dissent - like strict liab.

c. Similar to cigarette cases – liab. of manuf. after surgeon general’s warning to those who keep smoking – comp. neg.?

4. LeBoeuf v. Goodyear Tire & Rubber
a. Tires only go 85, car goes 100, warning says need high speed tires, doesn’t say whether car has them

b. Inadequate warning – no comp. neg., reasonably foreseeable that sports car marketed to young people be used in this manner

c. Most cts. use comp. neg. – but closer P’s conduct is to that which manuf. should have protected against – no responsibility for P

5. Messick v. General Motors Corp.

a. Defects in steering wheel cause accident – P had taken in for repairs, but kept driving
b. Not voluntarily assume known risk – not voluntary actions (had to go to work)
6. American Tobacco Co. v. Grinnell
a. 3 stages in tobacco knowledge – no knowledge of dangers, may cause cancer, significant correlation btwn. smoking and cancer – strong warnings

b. depends on when P started smoking – if during 3rd period – argue that assumed the risk – Primary Assumption – forgave duty of co., used prod. anyway

c. today – definitely voluntary assumption
